New laws help put incs. in the pink

Changes to rules
on 1ncorporation
help firms, though

most don't know it

BY DEAN CHADWIN
URING THE MID-19gOS, JILL
Stuart International side-
stepped the sluggish domes-
tic economy by selling its sportswear
designs only in Asia.

Now, with the local market
booming, the company has decided
to return to its Manhattan roots. [t
will open its first store here, in
SoHo, just before Labor Day. But
even before the cash registers fill, Jill
Stuart is already profiting from its
decision. It formed a new corpora-
tion to run its domestic division, and
in so doing became the unwitting
beneficiary of major changes to the
state’s business corporation law.

OnFeb.22,a number of amend-
ments to the law went into effect.
Key provisions alter rules concern-
ing corporate finance, corporate
governance and shareholder voting.

The amendments are the most
important changes to New York’s in-
corporation law since its establish-
ment in 1961. Designed to increase
the state’s responsiveness to quickly
changing business needs, the mea-
sures passed only after extended
consideration and a battle with labor
interests. Intheend, notall of the de-
sired changes were enacted: Limits
on lability for major corporate
shareholders remain as they were.

Most current and prospective
small business owners still need to fa-
miliarize themselves with the modi-
fications. Despite a six-month notice
period before the changes were putin
place, many businesspeople arein the
dark.“It’s frustrating,” says Ron Cur-
tis, president of the 45-employee Jill
Stuart.“I didn’t even know there were
any changes in the law.”

Better place for small business

While New York will never be
mistaken for Delaware, the Empire
State is now a better place in which
to incorporate, especially for small
business owners. For the first time,
stock can be issued in exchange for
future services or future payments.
The amendments also allow more
types of shares to be issued.

“The new amendments have in-
creased the flexibility as far as capi-
tal formation is concerned,” says
Richard Langan, a partner in the
Manhattan law firm of Nixon Har-
grave Devans & Doyle.

The changes in corporate gover-
nance are particularly favorable.

The minimum requirement of
three directors on a corporate board
has been eliminated in favor of a pre-
sumption that a board has only one
director. Board meetings by tele-
phone call, previously permissible
only when authorized in the bylaws
or certificate of incorporation, are al-
lowed under the new law. Directors
and officers also received greater pri-
vacy, as shareholders and govern-
ment offictals no longer have the
right to obtain their home addresses

Shareholder voting restrictions
have become more flexible. Proxies
can now be sent by telegram, fac-
simile or other electronic means.
The amendments also invite corpo-
ranions to specify their own rules fo)
conducting shareholder meetin r
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porated prior to Feb. 22 who wants to
take advantage of the changes in the
corporation law may need legal ad-
vice. The new laws involve inconsis-
tentapplication of the recent amend-
ments to pre-existing companies.
While some changes are grandfa-
thered in, many amendments will

not apply to established companies
unless they change their bylaws.
Although confusion could result,
the lawmakers did not want to im-
pose fundamental changes on estab-
lished corporations. For example,
the new rules involving manage-
ment structure will not take effect
unless a company amends its bylaws.

One battle was lost

Another key legal concern for all
small business owners is liability, es-
pecially in areas where the corporate
veil can be pierced. But the amend-

ments triggered no changes in the
extent of liability. Section 630 of the
original corporation law holds a pri-
vate company’s 10 largest sharehold-
ers personally liable for wages and
debts owed to employees.

New York is the only state that
i‘Jn]H ses this kind of lh'rui‘iiry, and it
remained in the law despite strenu-
ous lobbying efforts by business
groups and the state bar association.
Though these groups are dismaved
that their efforts were shot down,
they maintain that the amendments
represent real progress.

“These amendments are the most
significant in the history of the law,”
says Nivon Hargrave’s Mr. Langan,
“but the (corporation law) requires
further amendment. Nevada and
Delaware still have more limited lia-
biliy for major shareholders.” W



